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PEDESTRIANS INJURED BY MOTOR VEHICLES 


Truck Driven over Workman’s Foot.—Plaintiff was granted a new 
trial in his action for injuries sustained when defendant’s truck was 
driven over his foot as he worked on the floor of the plant, since 
it was error to strike evidence of a custom of giving the workmen 
warning at the time a truck was to be started when the evidence 
was relevant under the affirmative issue of contributory negligence 


(Scott v. Gollot et al., Calif. Dist. Ct. of App., J 707,900). 


Deflected Vehicle.—Plaintiffs, pedestrians, recovered for injuries sus- 
tained when a car skidded into appellant’s car, which was partially 
parked on the highway contrary to the statute, and forced the 
vehicle into them as they walked by it, since the question of whether 
or not the unlawful parking was the proximate cause of the injuries 
was one of fact (Inai, etc., et al. v. Ede et al., Takeuchi, Appellant, 
Calif. Dist. Ct. of App., J 707,904). 


Crossing Outside of Crosswalk.—It was error to charge that a pedestrian 
crossing a highway outside of the crosswalk was required to yield 
the right of way to motorists, since the Vehicle Code did not impose 
an absolute duty to yield the right of way but only required that 
reasonable care be exercised in crossing the highway (Shipway v. 
Monise, Calif. Dist. Ct. of App., 707,905). 


Prospective Bus Passenger Injured.—There was no substantial evi- 
dence supporting plaintiff’s claim that she was brushed from the 
curb and knocked unconscious by the speeding bus which she 
expected to stop for her (Wilson v. The Cincinnati Street Ry. Co., 
Ohio Ct. of App., J 707,908). 


Speeding Truck Striking Pedestrian—An administratrix recovered 
for the death of her decedent who, after looking up and down before 
she started to cross, was struck in the middle of the street by 
defendant’s speeding truck which was on the wrong side of the road 
(Marks, Admx. v. I. M. Pearlstine & Sons, S. C. Supreme Ct., 
{ 707,910). 


Truck Backing into Pedestrian.—In an action to recover for injuries 
sustained when defendant’s truck backed into plaintiff, who was 
pregnant, while she was placing packages in the rear of the truck, 
the trial court erred in admitting evidence and giving a charge on 
plaintiff's violation of an ordinance in crossing the street in the 
middle of a block prior to the accident (Giglio v. Lasita, Ohio Ct. 
of App., 707,911). 


Stepping into Path of Automobile.—An administratrix did not recover 
for the death of her decedent, who was struck by defendants’ auto- 
mobile as he crossed a street within a marked crosswalk at night, 
since the decedent was negligent in stepping into the path of the 
vehicle (O’Brien, Admx, v. Schellberg et al., Calif. Dist. Ct. of App., 
q 707,915). 
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* FIRE 


Insurable Interest.—Although the subject of insurance was a 
building on ground not owned in fee simple by the insured, 
but merely occupied under a tax sale certificate with negotia- 
tions to purchase, the insured’s interest was insurable, en- 
titling him to recover the full amount of the policy (Hight v. 
Maryland Ins. Co., S. D. Supreme Ct., J 300,949). 

Shipper’s Insurance.—Since the bill of lading, providing that the 
carrier should have the benefit of any insurance held by the 
shipper on property transported, was valid, the insurance 
company’s subrogation rights were defeated, and a suit to 
recover the amount paid its policyholder for loss of wheat 
by fire while in the possession of the railroad was dismissed 
(The Home Ins. Co. of N. Y. v. Northern Pacific Ry. Co., 
Wash. Supreme Ct., | 300,950). 


% NEGLIGENCE »% 
(Other than Automobile) 


Warranty of Fitness for Particular Use.—It was held that plain- 
tiff failed to state a cause of action on an implied warranty 
of fitness for a particular use and that there was no causal 
connection between defendant’s negligence in failing to 
inspect the cartons used to carry bottles of root beer and the 
proximate cause of the injuries to plaintiff resulting from 
the breaking of the bottles when the carton collapsed (Rock- 
well, etc. v. The Queen City Bottling Co., Ohio Ct. of App., 
{ 404,272). 

Child Injured by Dynamite Cap Exploding.—Infant plaintiff 
recovered damages for injuries sustained when he stuck a 
pin into a dynamite cap he had found on defendant’s prem- 
ises; there was sufficient evidence to support a reasonable 
inference that defendant’s husband had negligently dropped 
the dynamite cap (Magaraci v. Santa Marie, Conn. Supreme 
Ct. of Err., § 404,273). 

Intoxicated Pedestrian Struck by Train —Because the last clear 
chance to avoid striking plaintiff, an intoxicated pedestrian 
who was sitting on the cross-tie of the railroad tracks, lay 
with the engineer of the defendant’s train, the failure to do 


so rendered the railroad company liable for injuries sus- 
tained (Brown v. The Chicago, Rock Island & Pacific Ry. Co. 
et al., La. Ct. of App. q 404,274). 
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Infant Drowned While Swimming from Boat.—The court did 
not err in charging that if the infant’s drowning was due to 
being seized by cramps while swimming from his row boat 
filled with water by defendant’s passing speed boat, the jury 
could not find defendant negligent unless its negligence was 
the proximate cause of plaintiff’s entry into the water (Vig- 
none, Admx. v. Pierce & Norton Co., Inc., Conn. Supreme Ct. 
of Err., 404,275). 

Lessee’s Goods Damaged by Rain from Fire-Damaged Roof.— 
Plaintiff was denied recovery for damages to his merchandise 
caused by rainfall after a fire, which destroyed part of the 
roofing of the building; in the absence of an agreement, a 
lessor is under no duty to restore or repair the demised 
premises (Columbia Laboratories, Inc. v. California Beauty 
Supply Co. et al., Calif. Dist. Ct. of App., | 404,276). 

Malpractice Action.—The removal of the splint and bandages 
from plaintiff's arm for the purpose of taking X-ray pictures 
of the fracture was not the proximate cause of any damage 
to plaintiff (Kiley, etc. v. Dervin, Admx., Mass, Supreme Jud. 
Ct., 7 404,277). 

Coca-Cola Bottle Exploding.—It was held that the doctrine of 
res ipsa loquitur did not apply to the case in question because 
there was no evidence of negligence on the part of defendant 
in the manufacture of the bottle of Coca-Cola which exploded 
when plaintiff was placing it in the refrigerator. (Escola v. 
Coca-Cola Bottling Company of Fresno, Calif. Dist. Ct. of 


App., 404,278). 
* LIFE * 

Farm Management After Disability—An insured recovered 
disability payments for a four-month period nearly two years 
after an accident in which he lost 90% of the use of his right 
arm and hand, even though it was shown that during that 
year and the ensuing year he profitably managed a large 
farm with the aid of an overseer, after not being able to 
continue his work as a traveling salesman (Gandy, Jr., v. 
The Prudential Ins. Co., S. C. Supreme Ct., 7 503,461). 
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Aviation Rider.—In Missouri, a beneficiary who sought indemnity 
under an aviation rider was not successful, since the airplane 
in which her husband crashed to his death was not provided 
by an incorporated passenger carrier but was chartered from 
two individuals who owned the stock of a corporation em- 
powered by its charter to engage, but who never engaged 
in the transportation of passengers by air (Sulsbacher v,. The 
Travelers Ins. Co., U. S. C. C. A., 8th C., $ 503,460). 

Creditor’s Right to Proceeds of Policy—In Pennsylvania, after 
an insured defaulted on a life insurance policy assigned under 
a trust agreement for the benefit of creditors, a creditor who 
refused to pay more than one premium was entitled to his 
full share of the proceeds of the policy, less the amount of 
his share of the premiums paid by the other creditors (Reed, 
Reer. etc. v. Hardt, Trustee, etc., et al., U. S.C. C. A., 3rd C., 
1 503,458). 

Disposition of Dividends.—Since an insured merely alleged that 
defendant insurance company had not applied accrued divi- 
dends toward the reduction of premiums and that it had 
refused to pay him the amount due, it was error to sustain 
an exception of no right of action, the petition not disclosing 
that the policies had lapsed through default which would 
have justified the company’s use of dividends for continued 
insurance (Scott v. New York Life Ins. Co., La. Ct. of App., 


1 503,462). 
* AUTOMOBILE * 


Oral Contract for Insurance.—Since the suit by an insurance 
agency, brought to recover an amount equal to the earned 
premium on a policy covering trucking operations, was based 
upon the oral contract of the agency for obtaining the policy, 
but was tried on the theory that the contractual obligations 
between the insured and the insurer were involved, plaintiff 
agency was granted a new trial (The Eureka Security Ins. 
Agency v. Weir et al., Ohio Ct. of App., J 707,903). 

Financial Responsibility Act—Defendant’s evidence was insufhi- 
cient to neutralize the presumption raised by the Financial 
Responsibility Act that the drunken driver of defendant’s 
vehicle, who collided with plaintiff's parked car, was an agent 
of the owner (Schwartzbach v. Thompson, D. C. Munic. Ct. 
of App., J 707,899). 

“Lawful Manner” of Operation.—Defendant’s requested instruc- 
tion, charging that defendant was not negligent if the truck 
was being operated in a lawful manner and the collision with 
plaintiff's automobile would not have occurred without the 
negligent act of a third person, was properly refused, since 
no explanation was given as to what was meant by “lawful 
manner” (Tabor v. Joliet Dock Co., Ill. App. Ct., J 707,906). 

Head-On Collision.—Plaintiff did not recover for the wrongful 
death of her decedent in a head-on collision between de- 
cedent’s automobile and defendant’s car, since defendant was 
forced over the center line in an attempt to avoid a collision 
with an approaching vehicle which was on the wrong side 
of the road (Shivers v. Palmer, Calif. Dist. Ct. of App., 
q 707,902). 

Collision with Truck Entering Highway from Private Road.— 
An administratrix recovered for the death of her decedent 
when the car in which he was riding at night was struck by 
defendants’ unlighted truck as it emerged from a private 
road onto the highway (Howard, Admx. v. Ind. et al., Ill. App. 
Ct., 707,907). 

Rear-End Collision.—Plaintiff recovered for personal injuries 
sustained when the automobile in which he was riding col- 
lided with defendant’s slowly moving unlighted truck which 
had just entered the highway from a driveway (Mortvedt v. 
Western Austin Co., Ill. App. Ct., J 707,909). 

Left Turn into Driveway.—It was not error to instruct the jury 
that when a driver makes a left turn on a highway for the 
purpose of entering a driveway, the right of way of the car 
on the right approaching from the opposite direction extends 
to the shoulder of the road (Glick v. Ropes et al., Wash. 
Supreme Ct., J 707,913). : 

Burned Out Traffic Light.—The trial court erred in giving in- 
structions which charged that the bus, which was proceeding 
with the green light, had the right of way, notwithstanding 
the fact that the traffic light for the intersecting street was 
burned out and that the truck was the first to enter the 
intersection (Welch, etc. v. Canton City Lines, Inc., Howes, 
Appellant, Ohio Supreme Ct., J 707,912). 


Paragraph ({f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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